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DEATH BEHIND THE DYKES

The Dutch law on euthanasia and physician assisted suicide.

Introduction

The World Medical Association, a federation of national associations of physicians from about seventy countries  adopted during a meeting at Washington from  2 to 6 October 2002 a resolution in which it reaffirmed ‘its strong belief that euthanasia is in conflict with basic ethical principles of medical practice’. The WMA added that it ‘strongly encourages all Medical Associations and physicians to refrain from participating in euthanasia, even if national law allows it or decriminalizes it under certain conditions.’ Dutch (and Belgian) associations of physicians did not succeed to convince their colleagues of the opposite point of view, namely that euthanasia should be acceptable. Many Dutch physicians do not share the views of the WMA. Only 11% of them do forthwith reject the acceptability of euthanasia and assisted suicide. Having regard to the population as a whole the figure is probably even more dramatic. It seems to be that up to 92% of the population accepts under circumstances the performance of these acts by doctors. We are witnessing a revolution in the moral and legal evaluation of the killing of a fellow human being at his or her request or the assistance of those who want to take their own lives. In fact in 1990 in round numbers 2.300 cases of euthanasia were registered, in 1995 3.200 cases and finally in 2001 3.500 cases. The numbers for physician assisted suicide were in 1990 400, in 1995 300 and in 2001 300. Recently, in 2002, the legislation on euthanasia and physician assisted suicide has been changed fundamentally. This contribution will give a survey of the developments that led to that change. I also discuss the contents of the new law and finally I make some critical remarks on the Dutch law, both from an international legal viewpoint as from the perspective of a Christian view of the law.

Background

Discussions on the legalization of euthanasia and related acts where held in several countries as from the end of the 19th century in the USA, the UK and of course in Germany. In the Netherlands however there is hardly any trace of such a discussion until the 1960s.  The country used to be rather a traditional society. The various segments of society where organized according to the religious and ideological convictions of its members (‘pillarization’), while there was a broadly shared acceptance of Christian moral principles which was to a considerable extent reflected in the law. However, since the end of the sixties of the last century a process of change has started which transformed the Dutch society in a few decades from one of the most traditional of Europe into the champion of libertarianism. Key to this development is in my view the rapid secularization that deprived The Netherlands more and more of its predominant Christian identity. The secularization resulted in a dwindling influence of believers, churches and Christian organizations on society. At the same time many churches and Christian organizations gradually lost their commitment to an exclusive biblical morality and replaced it by an ethos akin to the liberal Enlightenment values that became dominant in society.

This trend did not miss its influence on the law. In both the judicial and the legislative branch of government the liberal values appeared to be dominant. This is exemplified in a number of legal developments, inter alia the legalization of abortion in 1981 (in force since 1984), the introduction of several changes in family law, culminating in 2001 in the introduction of the same-sex marriage, and the abolition of the prohibition of brothels in 2000.

The fundamental changes in the law on euthanasia and assisted suicide can be explained from this background as well.

Case Law

The Dutch Penal Code, from 1886, defined both the killing at request (euthanasia) and the assisted suicide as criminal offences. In  1952, for example, the Utrecht District Court sentenced a doctor who had killed his brother, who was suffering from an incurable disease, at request. An appeal to a conscientious conflict was not successful.

A change in the case law of the lower courts appeared in 1973, when a doctor gave her mother, who was suffering from an illness, at her request a lethal dose of morphine. She was condemned to a suspended sentence of a week imprisonment, but the Leeuwarden District Court held that under certain conditions euthanasia could be justified. In this case, however, these conditions were not met. In 1981 the Rotterdam District Court gave a similar ruling. The developments in the lower courts exerted an influence on the medical professional ethics as well as on the prosecution policy (Dutch Public Prosecutors have a discretion as to the expediency of a prosecution).

The approach of the lower courts was in general terms followed by a landmark decision of the Dutch Supreme Court (Hoge Raad) in 1984. This concerned the killing at request by a doctor of one his patients, a lady of 95. The Supreme Court quashed a decision of the Court of Appeal, because this had not examined properly the appeal of the defendant to the defence of necessity. This appeal could be justified if some conditions were met, such as that there was a case of unbearable suffering and that to a professional medical opinion a further deterioration of the situation had to be feared. The core of this judgment was a very broad interpretation of the provision on the defence of necessity in the Penal Code, providing by that a framework for euthanasia under certain conditions. It was seen in the legal and the medical world as the ‘legalisation’ of euthanasia under certain conditions, while the Penal Code remained unchanged. The scope of the 1984 decision was further extended in another landmark ruling in 1994. Then the Supreme Court accepted in principle that physician assisted suicide could be justified under the defence of necessity in a case of a person who was not suffering from a somatic disease and who was not in a terminal case. In fact it concerned a lady suffering from a psychiatric disorder as a result of a dramatic bereavement process.  In analyzing the Dutch case law a political scientist came to the conclusion that the Supreme Court in fact made political choices. ‘The Dutch courts and not the legislature decided on the admissibility of euthanasia.’

Legislation

The legislature became however involved. At the request of the majority in Parliament a Royal Commission was appointed in 1982. It published its report in 1985. The majority in that Commission advised for a change in the legislation. There was for a considerable period no effective political majority in parliament for an fundamental change of the legislation. The Christian Democrats were not in favour of a change of the Penal Code. They accepted however the existing case law and were prepared to adapt the Act on Burials, in order to provide for a notification procedure to check whether physicians complied with the conditions established by the Supreme Court. Only the two small Protestant parties in Parliament defended the unconditional enforcement of the prohibition of euthanasia and assisted suicide.

The political landscape changed when in 1994 a coalition was forged without the Christian-Democrats, consisting of Social Democrats and two Liberal parties. Initially they were not in favour of an amendment of the Penal Code. That changed however when this coalition started a new term in 1998. They introduced a Bill to change the Penal Code, which led to the present legislation.

The law as it stands

The main features of this legislation are the following.

It is now explicitly provided for in Article 293 of the Penal Code that a physician ho at the patients request performs euthanasia (termination of life at request is the official terminology) is not punishable if he complies with certain conditions that are included in a special Act and if he informs the medical examiner. The conditions are the following:

· a voluntary and well-considered request of the patient;

· unbearable suffering of the patient without hope for improvement;

· the patient has to informed by the doctor about his situation and prospects;

· both the patient and the doctor have to be convinced that there is no reasonable other solution;

· the doctor has consulted at least one other independent colleague, who has seen the patient and reported in writing on the situation;

· the euthanasia should be performed in a medical careful way.

The same conditions are valid in case of physician assisted suicide (Article 294 Penal Code). 

The provisions on euthanasia and assisted suicide are applicable in the case of minors as from 12, whereby it is provided for that for minors between 12 and 16 the agreement of their parents or ward is required. In the case of youngsters of 16 and 17 parents or ward should be involved in the decision making process.

The reported cases of euthanasia and physician assisted suicide are examined by special regional committees in order to establish whether the legal requirements were met. If not, the cases have to be forwarded to the authority responsible for prosecutions. The idea of the special committees - that were instituted already in 1998 when the euthanasia etc. was only ‘legalized’ by the case law - was that the public prosecutor could be kept ‘at a distance’ in order to encourage doctors to report on cases of euthanasia and physician assisted suicide. Practice shows however that the preparedness of doctors to notify the medical examiner has not been increased. On the contrary. There is a slight development downwards in notifications.

Not only the formal aspects of the new legislation are reason to doubt whether it will have any restrictive effect on the practice. Also the substantive requirements are a source of deep concern. It appears from the foregoing that some of the conditions are rather subjective, such as for example ‘unbearable suffering’, or the absence of reasonable other solutions. Furthermore will it ever be possible to establish that a request was really voluntary? Is it possible to make voluntary decisions in situations where people are suffering ‘unbearable’? It will be very difficult to interpret these criteria. In a report from the Dutch government in response to very critical remarks of the UN Human Rights Committee it was held that: ‘The retrospective conclusion that the patient’s suffering was unbearable is tantamount to a test of reasonableness; in other words, what the committee has to decide is whether the attending physician could reasonably have concluded that this was the case.’ It can therefore be doubted if the due care criteria in the legislation will really provide for a safeguard against too easy an availability of killing at request for patients.

Termination of life without request

The new legislation concerns only the termination of life at request and physician assisted suicide. However, in discussions and in practice also the termination of life without a request of the patient is at stake. During the debate on the new legislation the government promised the establishment of special national committee to look in the reported cases of the termination of lives by physicians without request. This committee has as yet not been instituted. It illustrates, however, that in practice these terminations of life without request not only happen, but also are to a certain extent condoned by the authorities. The number of cases was in round figures in 1990 1000, in 1995 900 and in 2001 again 1000. In the case law there are examples of the acceptance by courts of appeal of the killing of severely handicapped young babies under the defence of necessity. Next to the Supreme Court accepted the decision not to prosecute a surgeon and a secretary of the child care protection board in a case were they refused to take the necessary steps to effectuate life saving surgery on a baby with the Down syndrome. In the prosecution policy the non-prosecution of the termination of the life of demented patients it is accepted under certain conditions.

All these cases of the termination of life without request have to qualified in legal terms as murder or manslaughter.

Critical remarks: international law

The Dutch legislation can be criticized from different perspectives. 

First of all from that of international law. During the debates on the new legislation it was held by the government that the proposed legislation did not infringe upon the treaty provisions on the right to life that have been accepted by the Netherlands, such as Article 2 of the European Convention on Human Rights (1950) (ECHR) and Article 6 of the International Covenant on Civil and Political Rights (1966) (ICCPR). The government and the majority in Parliament were convinced that the right to life did not oblige to protect the life against the well considered will of the person concerned.

There are however strong indications against this position if we have regard to the landmark judgment of the European Court of Human Rights of 29 April 2002 in the case of Pretty vs. the United Kingdom. In that case the Court rejected the argument of Pretty that the right to life included the right to self-determination as to questions of life and death: 

‘Article 2 cannot, without a distortion of language, be interpreted as conferring the diametrically opposite right, namely the right to die; nor can it create a right to self-determination in the sense of conferring on an individual the entitlement to choose death rather than life.’

Although the right to privacy under Article 8 of the Convention was involved, the State Party was entitled to restrict this right having regard to paragraph 2 of that Article: ‘The law in issue in this case (…) was designed to safeguard life by protecting the weak and vulnerable and especially those who are not in a condition to take informed decisions against acts intended to end life or to assist in ending life. Doubtless the condition of terminally ill individuals will vary. But many will be vulnerable and it is the vulnerability of the class  which provides the rationale for the law in question. It is primarily for States to assess the risk and the likely incidence of abuse if the general prohibition on assisted suicides were relaxed or if exceptions were to be created. (…) The Court does not consider (…) that the blanket nature of the ban on assisted suicide is disproportionate.’

Although the Court’s judgment is not without ambiguities, it is important to note in addition that it referred explicitly to the principle of the sanctity of life protected under the Convention.

The Court also referred to Recommendation 1418 (1999) of the Parliamentary Assembly of the Council of Europe that held inter alia that ‘a terminally ill or dying person’s wish to die cannot of itself constitute a legal justification to carry out actions intended to bring about death.’

The fact that the Dutch law can be questioned from the perspective of international law was also underlined by the very critical approach of the UN Human Rights Committee of the official report of The Netherlands on its compliance with Article 6 of the ICCPR. The Committee had strong doubts whether the requirements included in the law could provide sufficient safeguards to protect the right to life. The Committee asked the government to reconsider the legislation. The government has however no intention to do so.

Critical remarks: a Christian moral perspective  

The new legislation can be criticized on more fundamental grounds as well.

The change in the law can be seen as the result of  ‘a revolution in sentiments, manners and moral opinions’ (Burke). After the legalization of abortion in the 1980’s the law recognizes again that human beings have under conditions the right to kill their fellow human beings or to assist them to take their own lives. That means that the foundations of the legal order are at stake. The parliamentary debates on the legalization reflect a clash of  incompatible worldviews. For example, on the one side a representative of a small Protestant party remarked that God creates life and that it belongs to Him. Human beings have therefore not the right to decide on the limits of life and death. A liberal member of parliament, on the other hand, remarked that the proposal stood for the idea that not God takes life at His time, but on the contrary that human beings make their own choice to end their lives in order to prevent further suffering.

That remark refers to a central idea of the new legislation, namely the idea of human self-determination. Although the wish of a person is as such not sufficient for euthanasia or assisted suicide, having regard to the other requirements in the law, it has to be underlined that his or her wish is of crucial importance. Apparently the idea of the human being as autonomous, derived from the Enlightenment and embraced by liberals from all persuasions is a central tenet. The idea of autonomy taken literally is that human beings are their own law-giver. That is indeed a dominant feature of modern moral theory and practice. It was even held by many in the Dutch discussion that the individual self-determination is the core principle of human rights. The legislation of euthanasia and physician assisted suicide is therefore seen as a triumph for human rights.

Another approach is however possible if we see not self-determination but human dignity as the central idea of human rights. The principle of human dignity refers to the protection of the unique value of the human being as a person who is not just there, but who is there with a purpose. This brings us to Judeo-Christian heritage that long before the Enlightenment and from a complete different angle con​tributed to the development of human rights in history. Crucial is that not Reason as in the Enlightenment but Revelation plays a decisive role as far as the content of morality is concerned. Morality is in the final instance not autonomous but theono​mous. The dignity of human beings is derived from their being created in the image and likeness of God:

‘Then God said, “Let us make man in Our image, in Our likeness; and let them rule over the fish of the sea, and the birds of the air, and over the livestock, and over all the earth, and over all the creatures that move along the ground.” So God created man in His own image, in the image of God He created him; male and female He created them.’ (Genesis 1:26-27).

This reveals the special position of the human being in the crea​tion. Furthermore the fact that man is created by God makes clear that his or her exis​tence is dependent on God's will; in bibli​cal per​spective all human beings are ‘wan​ted’. The creation of man in God's image and likeness has important moral implications. It implies that man is created with a purpose. He or she is a responsible per​son, called to live in communication with his or her Crea​tor, to respond to His demands, to reflect His glory. He or she is called to preserve and develop the earth. Man is there​fore created with free​dom to choose, to make decisions, to choose a path of life, in short a moral being, that should be respected as such. The responsibility of human beings does not imply that it is of no relevance what they choose to do with their lives. It is a point of moral and also legal concern whether their choices contribute to a life to the glory of God or a life that will result in destruction. Of course the responsibility of the legal order is a restrictive one. It is clear from the teaching of the New Testament that the State is not and cannot be made responsible for the eternal salvation of human beings. But as far as the life in this temporal reality is concerned it is also clear from the Bible that the law should protect the life of human beings and contribute in a positive sense to their development. Human life is from a biblical point of view a gift, not an asset.  The killing of a fellow human being is therefore against Gods’ law: ‘You shall not murder’ (Exodus 20:13). In Genesis 9:6 the severe punishment of those who take the life of a fellow human being is justified by a reference to the notion of the creation of man in the image of God: ‘Whoever sheds the blood of man, by man shall his blood be shed; for in the image of God has God made man.’ 

It is remarkable that John Locke (1632-1704), sometimes seen as one of the most prominent thinkers of the Enlightenment, formulated very aptly what these biblical principles meant for the protection of human life, when answering in the negative the question whether a human being has the liber​ty to des​troy himself:

‘For Men being all the Workmanship of one Omnipo​tent, and infini​tely wise Maker; All the Servants of one sovereign Master, sent into the world by His order and about His busi​ness; they are His property, whose workmanship they are made to last during His, not one another's pleasure. (...) Every one as he is bound to preser​ve himself, and not to quit his station willfully (...) ought as much as he can to preserve the rest of mankind (...).'

From this perspective there are good reasons to defend the position that the State should protect the right to life of its citizens even if they themselves want their lives to be terminated. Therefore the new Dutch law on euthanasia and assisted suicide should be criticized.

Final remarks

The title of this contribution suggests that the legalization of euthanasia and assisted suicide is an exclusively Dutch affair, which remains behind dykes that prevent a spillover to other countries. It used to be an argument of the Dutch Pro Life movement to stress the exceptional position of The Netherlands in Europe and the world. Unfortunately this is no longer the case. Belgium followed suit and also in other European countries legislation is considered, such as in the United Kingdom.

We face a development all over Europe and in other Western States, such as for example Canada, where the law in areas that used to be dominated by Christian moral principles, has been changed already or is about to change radically. Human rights are more and more invoked to justify human wrongs. Those with the traditional Christian views are precisely because of their views excluded from important positions in the legal field (think of the proposed European Justice Commissioner Buttiglione). 

In biblical terms we can say that in the field of the law we see the power of lawlessness (2 Thessalonians 2: 7) at work. 

What is needed is first of all an awareness of  Christian lawyers of the situation as it is.

Secondly: there is in the Western world still freedom to draw the attention of society in general and those responsible in the political and legal circles and to point at the alternatives. Biblical morality is always the best option. The Creator knows best what fits His creatures!

May be we should be more outspoken in this field. Not in the expectation that we will succeed by our means in ruling this world, but as witnesses of the Kingdom to come.

Matthijs de Blois  (Utrecht University, The Netherlands)

